
Westview People’s Action Association v. Montana Department of State Lands
Cause No. 72690, 4th Judicial District

Judge Harkin
Decided 1990

MEPA Issue Litigated: Should the agency have conducted a MEPA analysis (an EIS)?

Court Decision: No
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Douglas G. ltarkln, Dlstrlct,DepartmenC 4
Fourth Judlclal Dist,rlctlllssoula County Courtnouse(4O6) s23-4774

Judge

(- , :1
'l

}IONTANA TOURTH JUDTCIAL DrsTRrcT eouRT, l.trssoulA COUNTY
V'ESTVTEW PEOPLE'9 AETTON
ASSOCIATfON, chapter of
}IO}ITANA PEOPLE'S AETTON,

cause No. 726;;-/;t Li/.- /
)
)

)

Plalnrlff,
v.

IIOITTANA DEPARTIIENT
STATE LANDS,

TINDTNGS OF rACT,
coNcLUSroNs or LAW

& ORDEROF

Defendant.

plainrlff,

hearing the 19

People's Actlon

Department of
represented by

Court makes the

s motlon for prellminary lnJunctlon cane on for
th and 2OEh of June, lggo. plalntlff Ifestvlew

Assoclatlon (Westvleer) and Defendant ltontana
S ta te Lands ( S t,ate Lands ) appeared and we re
eounsel. Fron the evldenee and pleadlngs, the
followlng flndlngs of faett

I

2

The Court, has jurisdlct,lon of thls mat,ter.
Westvlevr 1s a homeowner, s orqanlzat, lon of

Park resldents, whlch park 1s loeat,ed in Hlssou
Eo a gravel mlnlng slte now known as Lhe phllll

Traller

adjacent,

PtE.

lrest,v1ew

la CounEy

ps Gravel

l-'I tllr t ltr... nF
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3. staEe Lande 1s an agency of the st,ate of lrontana
responslble for lnplement,atlon and enforcement, of the opencut
lllnlng Act (ocrtA) l g2-4-40L et. seq. teA and the,ontana
Envlronmental pollcy Acr (MEpn) I 75_1_tot et. seq. HcA.

4 . l{estern llat,erlals Inc. ( tf estern ilaterlals } submltted an
appllcatlon 1n late 19g9 and a reclanatl.on plan in early tggl to
st'ate Lands to nlne the phllrlps i 

".".r"1 
plt near ttrssoura,

llontana.

5. The gravel nrlnlng operatlon
acres and wlll exeavate, erush
approxlmately 3,ooo,oqo cublc yards
wl11 last for approxlnately 30 years.

6. The graver rnlning operatlon 1s aeross the street fron
''est'vlen Traller park and adJacent, to Grant creek.

7 ' lfest'ern Haterlals' appllcatlon and reclanatlon plan trere
accepted as eomprete by state Lands. state Lands then entered
into a contraet wlth western llaterlals rvhlch permltted western
Itaterlals to begln the phllllps Gravel p1t, operat,l0n.
llaterials 1s nor', ln the lnltlar phases of operatlon.

8' on January 16, tgg@r €lt a publlc hearlng r.n ltlssoula,
llontana, state Lands sollclted . publlc comment upon the draft
Envlronnental Assessment (EA) that 1t had lssued pursuant to
ItEPA i

wl11 cover approxlmately 62

and proeess into asphalt
of gravel. This operatlon

Western

9.

plan of

I ne I uded

subml E ted

on February L, rggo, rfestern ltat,erlals submltted 1t,3
operatlon for the proposed graveI operat,lon whlch
a sEat'ement ehaE annual progress reports wouLd be
as requlred by ARl.t 26.4,2@6i that care would be taken

FI}IDITIGS OF FAET, CONCLUSIONS OF LAW & ORDER - PA'E 2
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co prevent, erlldflresl a descrlptl0n oE t,he secdlng and prantlng
for a sultable vege.aErve cov€r for wildrlfe, rrvestockr aDd
re tardatl0n of eroslon; lnfornatlon on the helght of the
groundwater; a nap descrlblng the current and post-mlnlng
t'opography; a descrlptl0n of t,he veg:tatlon upon the permlt area,
and a st'atement that use of t,he permltted area by wlldllfe waa
minimal. I

LO' on February 6, 1ggo, stat,e Lands lssued lts f lna1 EA,
whlch concluded . that wlth the lmposltlon of several mltlgatlon
neasuresr rlo slgilftcant lmpacts would result to the envlronnent.

11' on February 27, rggo, the comnlssloner of state Lands
lssued a gravel mlne reelamatLon eontract (contract) under the
ocllA to r{estern rtaterlals for a gravel nlnlng operat,ton upon the
subJeet lands provlded that lfestern ltaterlals cornply wlth severar
mlt,lgat,ion measures.

L2 ' on lrarch 12, rgga, l{estvlew reguested a eont,ested ease
hearlng upon E,he lssuanee of gravel mlne reeramatlon eontract

. wlth l{estern rtaterrals under the ocHA. on March 2L, Lg9o, the
commlssloner of state Lands granted l{estvle?r, s request for a
contested case hearrng and appolnted r{.D. Hutchison as hearlng
examlner' Jury 6, rggo has been set, as the date for the
confested ease lrearlng.

' l3' The EA notes that the proposed aetlon eould result, ln
slgniflcant' envlrortnenEal harm but that mltlgatton measures wlrr
be used t,o mlt.lgate the posslble harm.

74. The request f or a eontest,ed case
ml t,1gat 1on measures be lncorporated lnto

hearlng asks t,hat the

an amended plan of

FINDIN.S OF 
'ACT, 

.ONCLUSfONS OF LAW & 
'RDER 
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operat,ton so that there can be an assurance t,hat, the rn1tlgatl0n
measures wlll be adopted.

15. rE ls posslble that at some future 6tage of operatlons
of tlte gravel operatlon that trrere eourd be an adverse effect
upon the cutthroat, trout populatlon of Grant Creek. The EA aolg
not dlrectly dlscuss thls sltuatlon. .!i

L16. There 1s no r.nerease 1n the amount of traf f ic oue tothe gravel operatton ln any resldentlal area ln whlch mernberg 5i
,:.'l{estvlew restde, beeause an alternatlve entrance to the g""ut.i

operat'l'n was 
"r-""n after publlc lnput aa werl as an alternatlve

placenent of operatlng facllltles upon the permltted area.
17 ' The fence around the pernltted area 1s a slgnlfr.eant

mltlgat,lon neasure as proposed and built. ,
18. Through solieltation of publlc eomnent, and analysis ofthe lmpaets in state Lands'draft EA, state Lands lnrposed several

mltigatlon measures rrhich reduced the level of envlronnentar
lmpact of the proposed aetron such that no slgnlflcant lnpaets
tvould be lmposed upon the envlronment, thus preerudlng the need
for an EIS.

The mltlgatlon measures ( the constructlon of the
vegeLaeed berm, the nlantlng of trees, the eonsLruetl0n of thefenee encl0slng the permltted area, the alr quallty pernlt, theuse,of r{aEer bars on the erusher, and the pavlng of haul roads)
are aftlrmatlve obllgaclons whlch may be legarry enforceable
through the reclamaEton eontraet amendmenc exeeuted by western
llaterlals.

28t' stat'e Lands' 60-day EA of the lmpact,s and m1tlgat,10n

19.

FINDIN.S OF f ACT, COT. CLUSIONS OF LAtr & ORDER _ page
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measures to reduee those lmpact,s were not arbltrary or eaprlcloug
and the court eannot flnd that state tands erred when state Landsfoundr a) that the proposed actlon as mltlgated wourd not resurt
ln any measurable lnerease ln the sedlmentatlon of crant creek;
b) that wlrdllfe use of the permltted area was mlnlmal, c) thatthe taxable value of adJolnlng property would not beslgnlflcantly affected;
lneorreetly evaluated.

d ) or tnbt seeondary lnpaers were

2r ' rrr. Bgb ltartlne dD employee of the lrlssoura county
llealth Department" testlfled that there ls a reeord of theprevalllng wlnds at, a slte less than three mlles fron the
proposed gravel plt' Thls record shows that the prevalrlng wlnds
come fron the ltestr whlch slgnlflcantry reduces any deterloratlon
of atr quallty fron gravel operatlons occurrlng durlng eueh
wlnds.

22 ' t'lr' llartln testlf led that t{estern llaterlals, hours and
months of operatlon had been rlmlted ln the alr guarlty permlt tt,has reeelved f rom the l-tlssoula county Health Department to 7 te@a'm' to 6r@6 p.m. dally and from ilarch 1 through Deeenber 1 0f
each year' rt vtas ltr. llartln's oplnlon that these llnltatlons
'ere lmport'ant mltlgat,r.on measures whlch reduced the a1r quallty
lmpacts of the proposed operatl0n. rt, was hls oplnlon that theItlsso'ula county Heal th Department would never lssue any alrguallty permlt where 1L thought the pubrlc would be exposed to analr quallty vlolatl0n and that the alr quallty permlt, lssued tol{estern ltaterlals for the Phllllps Gravet plt gras one of the most,

st'rlngent' alr quallty permtts ever lssued for a graver plt, 1n

FTNDTNGS oF r^cr, c:o*clusroNs or LA,, & onD'n - page 5
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Itl.ssoula CounEy.

23. Nlchoras Kaufmann, a land-use prannlng professionar
famlllar with the deveropment of gravel mlnlng slLes and thetr
seleetlon, testlfled t,hat 1t wourd take more than 60 days to
conduct an alt'ernatlve sltee analysls to determlne where graver
of simllar guantlty, quallty, and eost was avallable. He
testlfled that 1t ttas not posslble lo deternlne what, volumes of
gravel r'rere avallable at ot,her sltes wlthout exploratory core_
drllllng of eaerr. slte exanlned. The pref erred slt,e f or a graver
nlne gras not wtrirry dependant upon graver guantlty, guarlty, or
tlre cost of nltlgatlng envlronnental lmpacts to adJolnlng lands,
because the prlce of the graver lease could be prohlbltlve. The
nost slgnlflcant factor ie the prlce of the graver lease. rf
state tands directed a perrnlttee to mlne a preferred gravel slte,
1t would dlreet,ly infrat,e t,he prlce of t,he graver rease to the
permittee.

24 - lts. sandra olsen, stat,6 Lands, Hard-rock Bureau chlef
famlllar with the preparatlon of envLronmental revlews under the
lfontana Envlronmental polley Act, test,lfled that an analysls of
al Eernatlve mlning sltes ln an EA under the ocllA wourd be nelt.her
reasonable nor prudent because ,,ore 1s where you flnd 1t,.,. st,ate
Lands can creslgnate and enforee alt,ernatlve mlnlng methods,
Pro''esslng methods, or reeramatlon teehnlgues aE a partlcular
s1te. stat,e Lands could not tell a pernltt,ee rrhat m1nlng slte to
speclf y 1n a reelamat,lon eontract under el t,her the llontana
Envlronment,al pollcy Act or the ocHA. rt 1s not reasonable or
prudent t'o rook -rt art,ernatlve mlnlng srtes because27

FrllDLtlcs oF r^cr, co*cLUsroNS oE LAr{ & 
'RDER 
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Lands had no statutory authorlty to deny on .ha basls ofarternatlve sltes; and 2) the tlme regulred to conduct sueh ananalysls would be greater than the 6o-day perlod alrowed to state
Lands to revlew gravel mlne applicatlons.

25' westvlelr has presented. evldence that the nolse,
v1bratl0n and dust enanatlng from lhe graver operatlon w111 have
a negatlve lnpact' upon the r'esldent! of t{estvlew Tralrer park.
confllctlng evtdence wa' presented on the questton of the
depreclatlon oj property value 1n ,,e'tvlew Traller park.
offenslve as theee nattera may be, t,h€y are conslderatlona forthe ageney that decldes whether to pernlt the graver operatlon,
are compensabre by a lawsult for money danages, or wlrl provlde
the basls for an actlon to abate a publlc nulsance.

Fron the foregolng flndlngs of fact, the court nakes the
followlng concluslons of law.

coNcl,usro}ts oF LAw

1. pursuant to , lg4 Mont . L27 , 6O2
P'2d L47 at 152 (Lg79), stnce the ltont,ana Envlronnent,ar polrcy

ll

12

13

l4

t5

l6

17

r8

19
Act, (IIEPA), t 75-L-2oLt er. seq
Natlonal Envlronnental pollcy Act
look to the federal lnterpret,at,ion
Pollcy Act.

' 2. fn St

u. s. 223, 62 L. Ed. 2d 433, LOO

court held that all the NEPA

envlronmental consequences. rt
any agency eoncernlng the chol

. MeA, 1s modeled after the
(NEPA), 1t 1s appropriate to
of the Natlonal Environnental

, 444

s.cr. 49-t (L98O)

regulres 1s some

does not dlreet
ce of actlon to

the u.s. supreue

conslderatlon of
the dlscretlon of
be taken , ot t,he

FTNDTNGS OF rACT, CONELUSTONS OF LAW & ORDER
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NEPA.

be glven any envlronnental factors
of an adminlstratlve agency are

. Fundan€ntal pollcy
not revlewable under

lnstead of
" gtatutory

agency to
revlew 1s

where the

woefully

l0

lt
12

13

14

t5

t6

3. MEPA eras deslgned to produce better-lnforned
admlnlst'ratlve declslons regardlng lmpacts to the envlronnent;
not to prevent those declslons. The t,wln alns of ME'A are tor
1 ) provlde t,he adnlnlstratlve .g"n.y' wlth infornatlon to atd lnt'he deelslon whether to proceed wlth a proJect whlle conslderlng
lts envlronncnta.l conaeguences; and 2,) allow publlc parttclpatlon
in the satherlng of such lnfornatton and lnforn t,he publlc of theenvlronnental conseguences.

? 2OQ
Hont. t14 (1982).

4. Pursuanr to ARH 26.4.643(3)(c), State Lands nuat onlyprepare an EA for reclanatlon contracts under the ocMA
an Envlronmental fnpact Statement, beeause the
regulrements do not allow sufflcient tlne for the
prepare an Ers." Thls authorlty to llmlt envlronnental
sanctl.ned by the stat,ement of law ln the Kadlrlak ease
l'lontana suprene court held that the 60-day perlod 1s a
lnadeguate perlod for the preparatton of an EfS . The Hontana
Court held that under

Rlvets Assoc., 426 u.s. 776 (Lg76r no Ers need be prepared where
an agency ts under a tltne constralnt to lssue a permlt irhlch
affords ress than three months to conslder the appllcatlon. The
Kadlllak court dlrected that r{EpA 1s the general scat,ute and
resource reguracory st,atutes are speclflc and control the qeneral

11, 648 P.2d 7s4 (Ls82l

FTNDINGS OF FAET, CONELUSIONS OF LAW & ORDER
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5. Sectlon BZ_4_434, ltCA, llnlts State tande, ablllty to
conduct an envlronnental review to a 60-day perlod of tlne, whlch
ls an lnsufflclent amount of tlne ln,whlch to prepare an Ers.

6' under IIEPA' state Lands 1s Justlfled ln deternlnlng
alternatlve methods of mlnlng, pro""Ls1ng, and recrauatlon aE tt,
dld ln the preparatlon of thls EA, but 1t necd not dete'lne
alternatlve ninln'g sltes thengelveg. ARlr 26.4.2o4 sets out the
crlterla for approvar or dlsapprovar of an apprlcatlon for a
reeramatlon cont,ract. Fallure to choose one mlnlng slte over
several alternatlve minlng slt,es is not a valld basls for denlal
of a reclanatlon contract.

7 ' Consldering the level of lmpaets of thls reeranatlon
eont'ract anendnent, stat,e Lands prepared an EA whlch adequately
dlscussed the environnental lmpacts of the proposed reclanatlon
contract amendment upon the envlronment as regulred by ARI{
26.2.545 and reasonabre and prudent alt,ernatlves to the proposed
actlon. The EA prepared by state Lands includedr 1) a

descrlpt'Ion of the proposed actlon lncrudlng naps t 2l a statenent
of beneflts and the purpose of the proposed actlon; 3) a rlstlng
of the state agency responslble for envlronmentar review of the
.proplsea actlon ; 4l an adeguate evaluatlon of the antlclpated
dlrect, seeondary, and cumuratlve lmpacts upon the physlcar
envlronment and the human popuratlon; and 5) a descrlptl0n and
analysls of the reasonable alternatlves to the proposed actlon
whlch erere reasonably and prudentry avallabre, as welr as a

FrNDrllcs oF FACT, coNcLUSTONS OF
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dlseusslon of how the alternaElves would
8. state Lands held an approprlat,e

the draft EA as regulred by anU 26.2.6G3.
9 ' westvlew has farred to show that as a resurt of the

actlons of state tands they w111 be lrreparably danaged and have
no adequate remedy at raw. state Lands had properry revlered the
pernlt apprlcatl0n of 

''est,ern 
Materlals for the phl11lps gravcl

slte' state Lands prepared an adequate envlronnentar rsvlen
prlor t,o the issiranee of the recramatlon contract anendnent.

Lo' A party nay seek an inJunctlon wlthout, exhaustlon of
thelr adnlnlstratlve remedles 1f there ls a crear statutory or
constltutlonal vlolatl0n. , 156 Hont.
449? 534 P'2d 854 (1985). t{lth respect to the incluslon of the
mltlgatlon measures ln the contract, nestvlew has not exhaugted
thelr adnlnlstratlve remedles and no clear statutory duty has
been vlolated-

11' once a reeramatl0n plan ls accepted ln wrltlng by the
state Board of tand cornrnlssloners, lt shall becone a part, of the
contract but 1s subJect to annual revlew and modlflcatlon by the
board. I 82-4-434(1)' McA. rf an envlronmental threat, develops
at' some future tlme, such as 1n connectlon wlth the cutthroat
trout'' the annual revlew and modlflcatlon provlslons wlrl pernlt
approprlate actlon. No lrreparable harm 1s threatened at thls
tlme

L2' The opencut l't1n1nq Act, cases lnterpretlng t,he Act, and
slacure attempt,s t,o amend the Act, are a clear statement chat,
reglslature berleves that gravel operatl0ns have prl0r1ty

be lmplemented.

publlc hearlng regardlng

legl

Ehe
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over Iocal plannlng and zonlng Iaws.
Asphalt, , 2L6 ttont . q2g, ie'_ p. 2d ggo ( 19g5 ) . As long as the
Itontana Envlronnental Aggessnent Act 1s nerely advlsory ln
nature, Lf an Environn€ntal Aaaessnent is prepared that
adeguately revlews the slgnlflcant envlronnental effects of a
part'tcular state actlon, wlthln the itlne alrowed, the governlng
statute (ln thls case the Opencut Mlnlng Act) nusC prevall.

ORDER

Baged upon the foregolng, plalntlff,s
prellnlnary lnJunctlve :ellef is denled.

DATED r,hls ffi", June , Lsso.

reguest, for

ccr Ann Hanllton
Tomny H. Butler

HARKTN




